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Appeal No: GAPPL/COM/STP/2098 & 2100/2022

b / ORDER-IN-APPEAL :;

Construction, Palitana (hereinafter referred to as “Appellant”) have filed the
following appeals egainst Order-in-Original as mentioned below (hereinafter
referred to as ‘impugned order’) passed by the Assistant Commissioner, Central
GST Division, Bhavnagar-1 (hereinafter referred to as *adjudicating authority’)
since the proprietor of the Appellant e'xpired on 29.04.2001 due to corona: |

(S, T Appeal No. ~Order-in-Original No. & Date | Service Tax
No. - ®s.)
T [ GAPPL/COM/STP/2098/2022 | 30/SERVICE ~—TAX/ | 23,38,7747- |
' DEMAND/2022-23  dated
15.04.2022 -
5T GAPPL/COM/STP/2100/2022 | 579/SERVICE —TAX7 | 11,0907-
- DEMAND/2021-22 - dated
16.03.2022

2. The facts of the case, in brief, are that the Income Tax Department
shared the third-paity information/ data based on Income Tax Returns/ 26AS for
" the Financial year 2014-15 & 2015-16 of the Appellant. Letters dated
20.07.2020, 25.08.2020 & 15.12.2020 were issued through RPAD and email by the
Junsdictional Range Superintendent requesting the Appellant to provide
information/documents viz. copies of L.T. Returns, Form 26AS Balance Sheet
(including P&L Account), VAT/ Sales Tax Returns, Annual Bank Statement,
Contracts/ Agreements entered with the persons to whom services provided etc.
for the Financial year 2014- 15 to 2017-18 (upto June-2017). However, no reply
was received from the Appellant.

3. In absence of data/ information, a Show Cause Notices dated 21.12.2020
& 18.08. 2020 were issued to the Appellant, demandlng Service Tax and cess to
the tune of Rs: 23,38, 274/ and Rs. 11, 090/ respectively under Section 73(1) of
the Finance Act, 1994 herelnafter referred to as ‘the Act’) alongwith interest
under Settion 75 of the Act. It was also proposed to impose penalties under
Sectlon 77(1)(a), 78, 77(2) and 77(1)(c) of the Act upon the Appellant.

4. The ad]udlcating authority vide the impugned orders confirmed Service
Tax demand of Rs. 23,38,274/- and Rs. 11,090/, respectively, under Section
73(1) along with interest under Section 75 of the Act, imposed penalty of Rs.
23,38, 274/- and Rs. 11,090/-, respectively, under Section 78 of the Act, imposed
penalty of Rs. 5,000/- each under Section 77(1)(a), 77(2) and 77{1)(c) of the Act
in both the impugned order.

5. Being aggrieved, the Appellant has preferred the present appeals on
various grounds that their proprietor firm is doing construction of cwil works on
s .of different public charitable trusts having registrahon under -
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Appeal No: GAPPL/COM/STP/2098 & 2100/2022

Section 12A/ 12AA with Income Tax Office. They construct temples and carry out
repair and renovation work. The Form 12A/12AA alongwith bills and orders were -
filed on 24.09.2020 to Sihor Office which was acknowledged by B. R._A Gobhil,
Superintendent.. As per mega exemption Notification No. 25/2012 dated
20.06.2012 at Point No. 13(c), the services provided by way of_ construction, :
erection, commiss.ioning, installation, completion, fitting out, repair, -
* maintenance, renovation, or alteration of a building 'owned by an entity
registered under Section 12 AA of the Income Tax Act, 1961 (43 of 1961) and
meant predominantly for religious use by general public is exempted. They have
provided the services to the buildings owned by the various public charitable
trusts at Palitana for use of general public for religious purpose and not for any
commercial purpose. Thus, they are not liable to Service Tax_a_nd not required to

apply for registration also.

6. The rhatter was posted for hearing on 09.01.2023. CA Nitin Kamdar
appeared for personal hearing and reiterated the submissions in the appeal. He |
submitted that as may be seen from Form 26AS, the income is received from
religious charitable trusts against the services which are exempt vide Sr. No. 13
of the mega exemption Notification. He submitted a copy of letter dated
24.09.2020 and 26.03.2022 vide which they had replied to jurisdictional range

' Superintendent and also made additional eubmissions at‘the- time of personal
hearing which have been ignored by Adjudicating. Authority while pessing ex-
parte orders. He requested to set aside the Orderfln-Originals and allow the -
appeals. ‘

7. ! have carefully gone through the case records, impugned order and
appeal memorandum filed by the Appellant. | ﬁnd that Show Cause Natice had
been issued without verifying any data or nature of services provided by the
Appellant as the same had been issued only on the basis of data received from '
the income Tax department. The Adjudicating Authority has confirmed the
demand of Service Tax vide impugned order without considering the written
submission of the Appellant as well as submission made at the tlme of personal
hearing,

- 8. | find that the main issue that is to be decided in the instant case is
whether the activity carried out by the Appellant ls covered under exemption
and as to whether the amount recewed for provldlng the services is taxable, or
otherwise.

9. On verification of Form 26AS for the year 2014-15 and 2015-16, it is on
record that the Appellant received consideration from (i) Late Smt. Bhamridevi
Shobhalal Jain Religious Trust (if) Shri Mangal Arihant Siddhachal Dham Trust (iii)
! i#|Shree Chandraprabhau Jain ‘Naya Mandir Trust (iv) Shri Mahaveer Swami Jain
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Pedhi (v) Menaben Parekh Charitable Trust. The Appellant also submitted copies

of .Balance shleet and profit & loss account for the year 2014-15 & 2015-16 and

it is seen that théy have earned income from construction, repair and

maintenance work provided to the above mentioned charitable trusts only. They
are working as civil contractors as mentioned in Form No. 3CD, Part-B, 5r. No. 10
in the column of nature of business. Moreover, the Appellant submitted copies of
registration under Section 12AA of the Income Tax Acf of the above mentioned
charitable trust issued by the respective Income Tax authorities. It is the
contention of the Appellant that their services are exempted by way of Mega
Exemption Notification No. 25/2012-Service Tax dated 20.06.2012. The relevant
excerpts are as under: |

“13. Services provided by way of construction, erection, commissioning,
installation, completion, fitting out, repair, maintenance, renovation, or
alteration of,- ' :

(a) ....; :

b) ....; ‘ _

“(lza) ‘ ’
(bb} ..... '

(c) a building owned by an entity registered under section 12 AA of the
Income Tax Acs, 1961(43 of 1961) and meant predominantly for religious use

by general public; i :
{d) ....; or
e) ...;” )

On going through the above exemption, 1 find force in the arguments advémced
by the Appellant that their services are well within the ambit of provisions of
Notification No. 25/2011-5ervice Tax dated 20.06.2012 and accordingly, | hold
50. : | _

10. They have also subniit;ed copy of death certificate of Shri Mithusinh S.

Parmar proprietor of the Appeliant who expired on 29.04.2021 due to corona. As |

recorded in the impugned order, the Appellant was a proprietary concem and Shri
Mithusinh Samrathsinh Parmar is the proprietor of the firm. | find that there is no
machinery provisions for proceedings against dead proprietor of a proprietorship
firm in the Act or Rules made thereunder and this situation is not similar to a case

where a company is dissolved. | am, therefore, of the opinion that when proprietor

of a proprietorship firm expires, it is not permissible to continue with recovery

~ proceedings. | rely on the judgement passed by the Hon’ble 'Supreme Court in the

case of Shabina Abraham reported as 2015 (322) ELT 372 (5.C.), wherein it has been
held that, .

«35, A reading of the ratio of the majority decision contained in Murarilal’s case |

(supra) would lead to the conclusion that the necessary machinery provisions were
already contained in the Bombay Sales Tax Act, 1953 which were good enough to bring
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Appeal No: GAPPL/COM/STP/2098 & 2100/2022

into the tax net persons who wished to evade taxes by the expedient of dissolving a -
partnership firm, The fact situation in the present case is entirely different. In the present
case an individual proprietor has died through natural causes and it is nobody’s case that .
he has maneuvered his own death in order to evade excise duty. Interestingly, in the

written submissions filed by revenue, revenue has argued as follows :-

“Itmperhnmttomﬂ:onthatmthepresemcase Shri George Varghese
(predecessor in interest of the appellants herein) was doing business in the
name of manufacturing unit namely M/s. Kerala Tyre & Rubber Company
and after the death of Shri George Varghese, his legal representatives
(appellants herein) might have been in possession of the plant, machinery,
stock, etc., andconnmnngthesamebusimss,butmightbeinsomeoﬂner
name in order to avoid the excise duty chargeablc to the previous
manufacturing unit.”
26. Itlsclearonareudmgofthcaforesaldpamgraphd:atwhatrevenuelsashngusto
do is to stretch the machinery provisions of the Central Excises and Salt Act, 1944 on
the basis of surmises and conjectures. This we are afraid is not possible. Before leaving
the judgment in Murarilal’s case (supra), we wish to add that so far as partnership firms
are concemed, the Income Tax Act contains a specific provision in Section 189(1)
which introduces a fiction qua dissolved firms. It states that where a firm is dissolved,
the Assessing Officer shall make an assessment of the total income of the firm as if no -
such dissolution had taken place and all the provisions of the Income Tax Act would
apply to assessment of such dissolved firm. Interestingly enough, this provision is
referred to only in the minority judgment in M/s. Murarilal’s case (supra). .
27. The argument that Section 11A of the Central Excises and Salt Act is a machinery
provision which must be construed to make it workable can be met by stating that there

is no charge to excise duty 1nder the main charging provision of a dead person, which
has been referred to while discussing Section' 11A read with the definition of “assessee”

 earlier in this judgment.

28. Leamed counsel for the revenue also relied upon the definition of a “person” under
the General Clauses Act, 1897 Section 3(42).of the said Act defines “person” as -
under :-

“(42) “Person” shall include any company or association or body of
individuals whether incorporated or not.”

It will be noticed that this definition does not take us further as it does not include
legal_representatives of persons who are since deceased. Equally, Section 6 of the
Central Excises Act, which prescribes a procedure for registration of certain persons
whoawengagedhthcpmcessofproducﬁonormanuﬁchneofanyspcmﬁedgoods
mcnnoned in the schedule to the said Act does not throw any light on the question at °

about how a dead n's assessment is to continue after his
deathmmdexctsc duty that may have escaped assessment. Also, the judgments
cited on behalf of revenue, namely, Yeshwantrao v. The Commissioner of Wealth Tax,
Bangalore, AIR 1967 SC 135 at pages 140, 141 para 18 : (1966) Suppl. SCR 419 at 429
A-B, C.A. Abmltam v. The Income-Tax Officer, Kottayam & Another, AIR 1961 SC
609 at 612 para 6 : (1961) 2 SCR 765 at page 771, The State of Tamil Nadu v. M.K.
Kandaswami & Others, AIR 1975 SC 1871 (para 26) : (1975) 4 SCC 745 (para 26),
Commissioner of Sales Tax, Delhi & Others v. Shri Krishna Engineering Co. & Others,
(2005) 2 SCC 695, page 702, 703 paras 19 to 23, all enunciate principles dealing with
taxcvas:onmthcconteﬂofoonMngpmwmonswhmhmdesn@edmpreventtax
evasion. The question at hand is very different - 1tonlxdeals with whether the Central
Excises Salt Act oontmns thc n

4

proceedings agai : _— .
which is a onwhlchhasnorelatlontoﬂleconsmlchonof visions desi
prevent tax evasion.”

e . - (Emphasis supplied).
I also find tnat ina simllar case, the Hon’ble CESTAT, Chandigarh in the case

of M. K. Enterprises reported as 2016 (45) S.T.R. 141 (Tri. - Chan.), has held as -
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Appeal No: GAPPL/COM/STP/2098 & 2100/2022
detailed below:

. case ofSagurEngmocnng Works and Bharu MulchandCheeda(supm) wherein this
Tribunal has observed as under :

6. WoﬁndthatﬂxeleamedConimxssnonerwasawareofthefactwhﬂe

_ passing the impugned order that the proprietor of M/s. Canan Domestic Appliances
N had already expired (on 12-11-2003 whereas the impugned order was passed on 29-
9-2006. In fuct this case was remanded by the Tribunal vide its order dated 15-2-

" 2005 setting aside the order of the Commissioner of Central Excise and remanding

the matter for de novo adjudication. Even at that time the proprietor was no more,

but in spite of this, the learned Commissioner passed the impugned order ggggg
dead n who was the sole ietor of M/s. Canan and Domestic

which is_against the settled position of law as held by various decisions of the the
Tribupal cited above. We are_of the considered opinion that once the faotum of

death of the sole has come o the kno eof leamod
the learned commissioner s ] ped the proceedings rather than pas
Mo:der,butheohoootopassﬂlelmpugnodorderagmnstﬂledoad :
porson,whlohlsnotsustamablemlaw '
. 7. Therefore, I hold that no proceedings are sustainable against the appellant in the
M@Mhmmmwmw

: tlwappellantls&sposodofwiﬂloon;v,oqlmnﬁnlmlieﬂ if any.”

‘ (Emphasis supplied)
11. By respectfully following the above said case laws, | hold that proceedings
‘against the Appellant stand abated on account of death of late Shri Mithusinh 5.
Parmar. -~
12.  In view of discusslons and finding, | set aside the irnpugned order and
allow the appeal filed by the Appellant. .

13 a@aﬁmﬁﬁﬁﬂamﬁmmm%ﬁmm%l
13.  The appeal fj dbx Agg?eant is disposed off as above

¢ '. w/&f o /f“ eV

Superintendent (Rrr s RAE)/(Shiv Pratap Singh),
Central GO U\ppea!s) s (drer)/Commissioner (Appeals)
! i\ujh\ox
By R.P.A.D.
.| To, '\Qan?[,
M/s. Parmar Mithusinh TETE, A
o Samrathsinh, Prop.: M/s. Bhavani A. TR e g
- |Construction, Taleti Road, B/h Al T, TAd ,
Mansinhji Hospital, Palitana, Dist. | sfligsh " Iraard & 9,
Bhavnagar-364270. qifRreTom, TR STEeR-364270,
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